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In the Supreme Court of
the State of Utah
B. GRANT POWELL, who is also known as B. I
G. Powell, being one and the same person, dba I
ROYAL BLAZE COAL CO.,
Plaintiff,
vs.
INDUSTRIAL COMMISSION OF UTAH, DeNo. 7250
partment of E·mployment Security,
Defendant.

THORIT HATCH,.
Attorney for Plaintiff
and Appellant.

STATEMENT
By these proceedings, the Industrial Commission of
Utah through the Department of Employment Security,
hereinafter designated as the defendant, seeks to recover
from the plaintiff, B. Grant Powell, dba Royal Blaze Coal
Company, hereinafter referred to as plaintiff, contributions
for employment security on certain individuals who mined
coal at the Royal Blaze Coal Company during the period
from October 1, 1944 to September 30, 1947.
Officers of the Department of Employment Security
examined plaintiff's books on November 13, 1947 and made
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a determination that plaintiff ·was an employer during the
period above-mentioned, and that the contributions due on
his employees for that period were $1,589.03 with interest
at $77.81 and penalties in the sum of $343.26.
Plaintiff disagreed with this determination and requested a hearing before the department's Appeals Tribunal. Hearings were held on January 15, 1948 and April 26,
1948, and the Appeals Tribunal on April 29, 1948, entered
its Findings and Decision wherein it found that plaintiff
was an employer during the period mentioned, and that
there were contributions due from him in the sum of
$872.74 with interest in the sum of $56.33 and penalties in
the sum of $218.19.
At the hearings before the departments Appeals Tribunal the plaintiff testified that during the period mentioned, that he was the owner of the property whereon
the Royal Blaze Coal mine was located; that during the
last quarter of 1944 the mine was leased to Jim Cruthis
(see Page 4 Proceedings) and during that time plaintiff
was not engaged in the business of mining coal but was
engaged in the business of contracting (Page 6 Proceedings). The lease with Jim Cruthis continued until April
21, 19'45. In the summer of 1945 the mine was leased to
Bill B~erg (Page 8 Proceedings) and other parties until
September, 1946; that during all this time plaintiff was
not at the mine and exercised no control over the operation
of the same. On September 14, 1946, the mine was leased
to R. C. O'Neil and Richard O'Neil (Page 14 Proceedings).
The O'Neil's operated the mine under a written contract
which is marked plaintiff's Exhibit "A", until June 5, 1947
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at which time the mine was leased to DeLoy Safely and
Elmer Babcock (Page 20 Proceedings) by a written lease
which was introduced as evidence and marked as plaintiff's
Exhibit "B".
STATEMENT OF ERRORS
Review of the Decision of the Industrial Commission
and the Department of Employment Security is sought
upon the following grounds:
1. That the Industrial Commission acted without and
in excess of its jurisdiction.
2. That the Commission and its agencies are without
power or jurisdiction to hear or determine the question
of whether an alleged employer is liable for contributions
as an alleged employer.
3. That the findings of fact of the commission are
not supported by the evidence, and the decision is contrary
to the evidence.
4. That the decision of the Industrial Commission is
not supported by facts and is contrary to law.
5. That the plaintiff herein has not the right to appeal from said decision and has no plain, speedy, or adequate remedy other than by Writ of Review; that plaintiff is the party beneficially interested in this proceeding;
that the names of the parties interested, who will be affected by this decision are this plaintiff and the defendant
named herein.
PLAINTIFF'S ARGUMENT
Plaintiff contends that the Industrial Commission and
its agencies are without power or jurisdiction to hear or
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determine the question of whether an alleged employer is
liable for contributions to the fund. In the National Tunnel and Mines Corporation vs Industrial Commission, 99
Utah 39; 102 Pacific 2nd 508 at page 514, the Court says,
"The Tax Commission is specificiaBy charged with
the responsibility of collecting the tax and when
someone defaults then the Tax Commission is to
start a civil action.
It is plaintiff's contention that there is but one remedy for the collection of contributions from an employer
to the unemployed compensation fund and that remedy is
by the State Tax Commission in a civil suit as. set forth in
the National Tunnel ·and Mines Case, and also in Logan
Cache Knitting Mills vs Industrial Commission, 99 Utah 1,
102 Pacific 2d 495, and Fuller Brush Company vs the Industrial Commission, 99 Utah 97; 104 Pacific 2d 201.
Plaintiff further contends that the Findings and Conclusions of the Appeals Tribunals which were affirmed
by the Industrial Commission are contrary to the evidence
and to the law. The testimony of the plaintiff and the written leases introduced as plaintiff's E·xhihits "A" and "B"
show that during the period in dispute, that plaintiff ·had
leased his coal mine; that he was not the employer, nor
was he during that period engaged in the business of mining coal.
The defendant contends that plaintiff was an employer as defined in section 42-2a-19 (J) (5) (A) (B) (C)
Utah Code Annotated 1943 which provides as follows:
Services performed by an individual for wages or
under any contract of hire, written or oral, ex-
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press or implied, shall be deemed to be employment
subject to the act unless and until it is known to
the statisfaction of the commission that(A) such individual has been and will continue to
be free from control or direction over the performance of such services, both under his contract of
hire and in fact ; and
(B) such service is either outside the usual course
of the business for which such service is performed or that such service is performed outside of all
the places of business of the enterprise for which
such service is performed; and
"C" such individual is customarily engaged in an
independently established trade, occupation, profession, or business of the same nature as that involved in the contract of service."
Applying the test set forth in (A) (B) of the portions of the act above quoted to facts in this case can bring
but one conclusion and that is that plaintiff was not an
employer within the meaning of the act.
Exhibits "A" and "B" and the other evidence presented failed to show that plaintiff had anything to do w~th
hiring or firing the employees who mined coal at the Royal
Blaze Mine, and also failed to show that plaintiff had
or exercised any control or direction over the persons who
were operating the mine, and the evidence further shows
that during that time, that plaintiff was not engaged in
the business of mining coal.
In order to determine whether plaintiff is liable for
contributions on the persons who mined coal during the
period, the question is: Did these persons render personal services for wages under a contract of hire and if so,
were these persons employed by the plaintiff?

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

6

In the case of Singer Sewing Machine Company vs Industrial Commission, 104 Utah 175, 134 Pacific 2d Page
479, this court construed in detail the provisions of the
unemployment compensation law and set forth in detail the
rules to be applied in determining what personal services
or services for another are rendered for wages and subject
to the provisions of the unemployment compensation law.
At Page 485 in paragraph 9 (J) the Court says:
"The test is twofold: Did he render personal services for another, If so, was he entitled to renumeration (wages) therefore? If both are found the
relationship is within the act."
It is plaintiff's contention that the persons who mined
coal at plaintiff's mine were not his employees, but that
they were leasees of the mine and that they were operating
their own business. The parties who leased this mining
property in turn employed other persons to work for them
and plaintiff had no voice in determining who was hired,
and had no control over the persons hired and exercised no
control or direction over either the leasees or the persons
hired by the lessees.
In the Fuller Brush Company vs The Industrial Commission 99 Utah 97; 104 Pacific 2d 201, at page 205, the
Court says:
"Since there was no obligation on plaintiff to pay
the claimant any renumeration for services, but
claimant must get his renumeration if any, from
his ability to sell brushes at an advance price over
the cost to him and that he and not plaintiff assumed the risk of profit or loss on the venture or
undertaking, it follows claimants services were
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not rendered for V\'ages or under a contract of
hire.''

In the case at bar the leasees of plaintiff's. mine were
paid for the actual coal that they mined. The agreements
and the evidence both show that these leasees were to
furnish and pay their own employees and also to furnish
the powder and other rna terials necessary for the operation of the mine, and to pay for their employees and materials. All of these facts tend to disapprove any contract of
hire between plaintiff and the persons who actually mined
coal in plaintiff's m~ine.
For the reasons set forth, we submit that the Findings of Lact and Conclusions of Law and the decision of
the Industrial Commission should be set aside and declared
invalid by this Court.
Respectfully submitted
THO,RIT HATCH
Attorney for plaintiff
and appellant.
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